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68 CALIFORNIA LAW REVIEW 

The purpose of the above clauses is, of course, to provide for the 
contingency of the death of the husband and wife in a common disas- 
ter with no evidence as to survivorship. In such a case, the common 
law makes no presumption; the result is that the party fails who has 
the burden of proving survivorship. In California, the presumptions of 
the civil law apply. 2 Common law judges have been inclined to boast 
of the superiority of the common law in this respect; the superiority, 
however, is not evident. The theoretical objection to the common 
law rule is that the incidence of the burden of proof is a technical 
and uncertain matter for which there is no fixed rule, depending as it 
does on the kind of action, the pleadings, presumptions, knowledge of 
the parties and other varying conditions. The practical objection is 
illustrated by Wing v. Angrave 8 where the beneficiary of both hus- 
band and wife failed to obtain the property of either, for the reason 
that in the husband's estate his beneficiary could not prove the prior 
death of the wife; in the wife's estate, hers could not prove the prior 
death of the husband. 4 The civil law presumptions would have pro- 
duced a better result; but these presumptions being arbitrary, and 
varying from time to time with the age of the persons, cannot be con- 
sidered a satisfactory substitute for a provision in the will like the 
one above quoted. The only objection made to this provision was 
that it suspended the vesting of the estate for a period not measured 
by lives in being; to this the court pertinently replied that it is 
"humanly impossible" for a testator to do any such thing. This must 
of course be so; the only effect of a devise violating the rule against 
restraint of alienation is to render that devise invalid and cause the 
estate to vest elsewhere. 5 In the principal case the estate vested in 
the heirs of the decedent subject to divestiture if the spouse survived 
thirty days. There were always persons in being capable of conveying 
the entire estate. 

It is an interesting fact to notice that the will in question was a 
mutual will, — the main utility of which seems to be to raise knotty 
problems for litigation. A. M. K. 

Evidence: Proof of Specific Acts of Negligence to Prove Character- 
istic Carelessness of Employee. — In Worley v. Spreckels Bros. Commer- 
cial Co. 1 a servant sued the master for injuries caused by the careless- 
ness of a fellow servant, who was charged with being a careless person 
to the master's knowledge. Evidence was admitted of another act of 
negligence committed by the fellow servant Held, no error. By the 



2 C. C. P. Cal., Sec. 1963, subd. 40. 

3 8 H. L. C. 183 (1860). 

* Newell v. Nichols, 75 N. Y. 78; 31 Am. Rep. 424 (1878). 

»C. C, Cal., Sees. 715, 716. 

1 124 Pac. 697 (June 11, 1912). 
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great weight of authority the evidence was inadmissible to show that 
the injury was received through the carelessness of the fellow servant. 2 
Was it admissible to show that the fellow servant was a careless and 
incompetent person? On this question there is a decided conflict of au- 
thority. The Federal Court in Southern Pacific Co. v. Hetzer 3 refuses 
to allow evidence of specific acts. 

The question is not free from difficulty. On the whole the Su- 
preme Court decision seems the better and is in accord with its pre- 
vious opinions. 4 There is no better evidence of carelessness than a 
series of careless acts. The danger is that the evidence used to prove 
carelessness in general, will lead the jury to find carelessness in caus- 
ing the particular injury. The court, however, has it in its power 
to protect the master by appropriate instructions and by requiring 
sufficient competent evidence that carelessness caused the accident in 
issue. Furthermore it has been held that a single carelss act does not 
establish a character for carelessness. 5 The most careful person may 
have been made so by a vivid recollection of the consequences of a 
single careless act. In the principal case the single act, combined 
with other competent evidence, justified the verdict of the jury. Un- 
der the Employers' Liability Act of April 8, 1911, eliminating the fel- 
low servant defense, the opportunity for the use of single acts as evi- 
dence of unfitness would seem greatly restricted. 

A. M. K. 

Judgments: Scope of the Plea of Res Judicata; Sec. 1911, C. C. P. 
(Cal.) — The court in the case of Suisun Lumber Co. v. Fairfield School 
District, 1 in considering the scope of the plea of res judicata quoted 
with approval the following passage from Woolverton v. Baker. 2 "The 
plea of res judicata applies, except in special cases, not only to points 
upon which the court was actually required by the parties to form an 
opinion and pronounce a judgment, but to every point which properly 
belonged to the subject of litigation and which the parties, exercising 
reasonable diligence, might have put forward at the time." 

This language, though not infrequently used by the courts, seems 
not in accord with Section 1911 of the Code of Civil Procedure nor with 
the cases interpreting that section. The section reads: "That only 
is deemed to have been adjudged in a former judgment which appears 
upon its face to have ben so adjudged, or which was actually and nec- 
essarily included therein, or necessary thereto." 

The effect of this section is to confine the plea of res judicata to 



2 Towle v. Pac. Imp. Co., 98 Cal. 342; 33 Pac. 207 (1893). 

3 135 Fed. 272 (1905). 

4 Gier v. Los Angeles Ry. Co., 108 Cal. 129; 41 Pac. 22 (1895). 

s Holland v. Southern Pacific Co., 100 Cal. 240; 34 Pac. 666 (1893). 

1 15 Cal. App. Dec. 197 (Aug., 1912). 
2 98 Cal. 628; 33 Pac. 731 (1893). 



